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U.S. Customs Service 


Treasury Decisions 


(T.D. 87-38) 


BONDS 
ApprovaL To Use AUTHORIZED FACSIMILE SIGNATURES AND SEALS 


The use of a facsimile signature and facsimile seal on Customs 
bonds by the following corporate surety has been approved effective 
March 17, 1987. 

The corporate surety has provided the Customs Service with a 
copy of the signature to be used, a copy of the corporate seal, and a 
certified copy of the corporate resolution agreeing to be bound by 
the facsimile signature and seal. This approval is without prejudice 
to the surety’s right to affix signatures and seals manually. 


International Cargo and Surety Insurance Co., Albuquerque, NM. 
Authorized facsimile signature on file for: 


James R. Zuhlke, President 
BON-3-08 
219405 


Date: March 17, 1987. 
EDWARD B. GABLE, JR., 
Director, Carriers, 
Drawback and Bonds Division. 


19 CFR Parts 113, 151, and 178 
(T.D. 87-39) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO AP- 
PROVAL OF COMMERCIAL GAUGERS AND ACCREDITA- 
TION OF COMMERCIAL LABORATORIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to re- 
vise the procedures used by Customs to approve commercial gaugers 
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(formerly “public gaugers”), and to establish procedures for Cus- 
toms to accredit commercial laboratories. 

The current regulations do not give Customs enough oversight 
over the technical operations of “public gaugers” and their labora- 
tories; do not provide for Customs acceptance of private sector gaug- 
ing reports for imported products other than petroleum and petrole- 
um products; and do not provide for Customs accreditation of com- 
mercial laboratories or acceptance of commercial laboratory 
analysis reports on imported products other than petroleum and pe- 
troleum products. These amendments improve Customs oversight 
authority, permit the expansion of gauging services to imported 
products other than petroleum, and establish a mechanism for 
accrediting commercial laboratories and accepting their analysis re- 
ports on specified products. 


EFFECTIVE DATE: April 27, 1987. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, Room 7113, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229 (202-566-2446). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By notice published in the Federal Register of October 18, 1984 
(49 FR 40882), Customs proposed to amend Part 151, Customs Regu- 
lations (19 CFR 151), relating to public gaugers and commercial lab- 


oratories. After reviewing the comments received on the proposal, 
Customs published a revised proposal in the Federal Register of Ju- 
ly 18, 1986 (51 FR 26021). The revised proposal accommodated the 
public’s concerns over paperwork burdens while allowing Customs 
to carry out its mission to collect the revenue and protect the 
commerce. 


DISCUSSION OF COMMENTS 


Nine comments were received in response to the second proposal. 
Seven supported it, offering suggestions for improving or expanding 
the changes, and two criticized various aspects of the proposal. A 
discussion of the comments follows: 


Comment: 

Customs should not initiate its own program of (laboratory) ac- 
creditation, but rather should make use of accreditation programs 
already in existence. 

Analysis: 

Customs evaluated several existing accreditation programs, but 
found none which met our needs or which could have been suffi- 
ciently reworked to meet our needs. Also, Customs has, in effect, 
been operating a laboratory accreditation system for many years, 
albeit one over which we have had very little control. The second 
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sentence of existing § 151.47(b) gives de facto approval of a laborato- 
ry “operated by (a) public gauger.” That provision, indeed, was one 
of the principal reasons for proposing this mechanism in the first 
place. Customs did, however, take the most effective provisions from 
several existing systems and adapt them for our use in this 
proposal. 


Comment: 


We recommend that commercial samplers be used to obtain sam- 
ples of general merchandise. 


Analysis: 


The proposal provides for this in its description of commercial 
gaugers as “* * * organizations or individuals who measure, gauge, 
or sample merchandise.” 


Comment: 


We encourage the use of contract personnel for operation of the 
ACS screening of entry documents to save Customs costs. 


Analysis: 


While appreciative of this suggestion, the integration of the Auto- 
mated Commercial System (ACS) with commercial gaugers and lab- 
oratories is beyond the scope of this proposal. 


Comment: 


Customs should “grandfather-in” all currently approved gaugers 
to gauge all commodities. 


Analysis: 


Customs does not agree. Customs realizes that, in certain situa- 
tions, Customs officers may have accepted petroleum gauging re- 
ports from unapproved gaugers, or they may have accepted gauging 
or laboratory analysis reports from approved gaugers for commodi- 
ties other than petroleum. Although these instances were not in ac- 
cord with § 151.43(a), they were sporadic and were more an infor- 
mal means of gathering information on a transaction than a delib- 
erate contravention of this section. In administering this program 
in the future, however, Customs must ensure that its mission to 
protect the commerce and collect the revenue is fulfilled and that 
the program itself is administered fairly. Therefore, we cannot issue 
“blanket” approvals of this type. 

As mentioned previously, organizations which have Customs ap- 
proval to gauge or analyze petroleum and petroleum products and 
which want to gauge or analyze other commodities must submit the 
pertinent information described in § 151.13(1) to Customs, and must 
receive approval (or accreditation) for those services or commodities 
before submitting reports on them to Customs. 
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Comment: 

Customs should publish the standards it requires gaugers and lab- 
oratories to use, or, in the case of standards already published, 
should simply state their designations. 


Analysis: 

Customs agrees in part, and has modified the proposal according- 
ly. Whenever Customs adds a service or commodity to the lists in 
§ 151.13(a)(1) or § 151.13(a)(2), we will either state the acceptable 
method’s published designation (e.g., its ASTM designation) or we 
will note that the full method (as developed and used by Customs) is 
available on request. 


Comment: 

There is a conflict between proposed § 151.13(a) and proposed 
§§ 151.31 and 151.47(b). Section 151.13(a) states that “the district di- 
rector may accept * * * quantity and laboratory analysis reports 
from Customs-approved commercial gaugers and Customs-accredit- 
ed commercial laboratories * * *” However, §§ 151.31 and 151.47(b) 
state that “the characteristics of sugar (or the quantity of sediment 
and water) * * * as determined by a Customs-accredited commercial 
laboratory shall be used for Customs purposes * * *” (emphasis add- 
ed in both). 

Commercial gaugers and laboratories must be able to assure their 
clients that Customs will accept their results. Therefore, we urge 
Customs to resolve this discrepancy in favor of accepting all results 


from approved or accredited commercial gaugers or laboratories un- 
less Customs has clear evidence to the contrary. 


Analysis: 

Customs appreciates this commenter’s pointing out the discrepan- 
cy, and agrees with his proposed remedy. Customs realizes that the 
expansion of private sector opportunities can occur only in an envi- 
ronment in which businesses can be assured that Customs will ac- 
cept their reports. Therefore, Customs has modified the proposal to 
require the acceptance of gauging and laboratory analysis reports 
under most circumstances. Customs does, of course, retain the right 
to gauge and analyze any shipment at any time. 


Comment: 

Customs should be bound to give or deny approval or accredita- 
tion within 30 days, since delays can prohibit competition and could 
result in the failure of a new company. 

Analysis: 

This suggestion has merit. Although Customs cannot commit it- 
self to issue an approval or accreditation within the time frame sug- 
gested, it recognizes that excessive delays can be costly. Therefore, 
Customs has modified its proposal to provide for the issuance of con- 
ditional approval or accreditation within 60 days of the receipt of a 
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complete and acceptable application package, including a bond. 
This conditional approval or accreditation will bind the applicant to 
all pertinent regulations, and may be suspended or revoked for 
cause (see § 151.13(k)), or withdrawn if more detailed evaluation of 
the applicant uncovers disqualifying factors. 


Comment: 

Customs should state the factors that would serve to deny approv- 
al or accreditation to an applicant. 
Analysis: 

Customs cannot anticipate every circumstance that may warrant 
denial of an applicant’s approval or accreditation. However, an ap- 
plicant’s failure to meet a requirement in proposed § 151.13(b), such 
as a bond, would be grounds for denial. Other factors, such as a felo- 
ny conviction by an officer of the corporation, would also serve to 
deny approval or accreditation. 


Comment: 


The names, titles, and qualifications of authorized signatories are 
not needed since these are the gauger’s business. 
Analysis: 

Customs does not agree. Authorized signatories provide a chain of 
accountability that is essential for Customs to administer this 
program. 


Comment: 


The time frames for reporting status changes are unreasonable. A 
once-a-year update should be sufficient. 
Analysis: 

Customs does not agree. We set the notice requirement for major 
changes at 5 days so as to protect the revenue. For example, a 
change in an accredited laboratory’s ownership may affect that lab- 
oratory’s independence, and therefore that change would have to be 
reported within 5 days. 


Comment: 

Customs should publish the critical parameters that will be evalu- 
ated during inspections, and should establish a schedule for cor- 
recting deficiencies. Customs should also apply its inspection sched- 
ule uniformly across the industry. 

Analysis: 

Customs cannot anticipate every condition that might come 
under scrutiny, since these factors are unique to each facility. How- 
ever, the regulations themselves provide general guidance. For ex- 
ample, § 151.13(g)(1) requires that instruments be properly cali- 
brated and maintained, while § 151.13(i(4) requires that gauging 
and analysis records be kept. Customs would almost certainly check 
compliance with these requirements as part of an inspection. Cus- 
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toms would allow a reasonable amount of time to correct deficien- 
cies, depending on their nature and the risk they pose to the com- 
merce or revenue. 

Customs considered the pros and cons of publishing a fixed in- 
spection schedule but rejected the idea for two reasons. First, Cus- 
toms ability to conduct “routine” on-site inspections depends on pri- 
orities, availability of staff, etc., and is thus not readily set to a firm 
schedule. Second, certain on-site inspections will be internal en- 
forcement matters for which advance notice may jeopardize the gov- 
ernment’s interests. 


Comment: 

(Compliance with) facility regulations is already monitored by 
OSHA, NIOSH, EPA, etc. Customs should limit itself to adequacy 
for applicable testing, or grossly unsafe conditions. 

Analysis: 

It appears that the commenter misread the proposal, which stat- 
ed that facilities shall have adequate space, lighting, and environ- 
mental controls “* * * to ensure compliance with the conditions 
prescribed in the appropriate procedures.” 


Comment: 

We recommend that Customs restore its original proposal regard- 
ing the qualifications of gaugers and laboratory staff, to include 6 
months training or experience in performing the same services with 
the same commodities (for gaugers), and a bachelor’s degree or 2 


years experience in the laboratory analysis of the products con- 
cerned (for laboratory staff). In addition, we recommend that labo- 
ratory staff be required to demonstrate an adequate level of experi- 
ence, etc., periodically. 


Analysis: 

Several commenters noted the changes in personnel qualification 
requirements. Although most agreed with the principle of “leaving 
business decisions to business,” many feared that the lack of firm 
guidelines would result in a “guessing game” between Customs and 
an applicant or approved gauger or laboratory. Customs continues 
to believe that it is the gauger’s or laboratory’s responsibility to em- 
ploy competent staff, since gaugers and laboratories are accountable 
for the actions of their staffs both legally (through the regulations 
and their bond) and ethically (through the canons of professional 
ethics). Although the gauger’s and laboratory’s responsibility and 
accountability remain, we have added a sentence to the effect that 6 
months training and experience (for gauging staff) and a bachelor’s 
degree in the sciences or two years experience (for laboratory staff) 
would be considered minimal qualifications. 

Provision for “demonstrations of technical competence” were giv- 
en in the third paragraph of the Commercial Gauger (or Laborato- 
ry) Agreement and in proposed § 151.13(i) [now 151.13(j)]. 
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Comment: 


In proposed § 151.13(f(2), the Director of Technical Services 
should be empowered to impose specific procedures only if he certi- 
fies in writing to the gauger or laboratory that the procedures are 
consistent with voluntary standards of the ASTM, API, etc., and 
with commonly accepted norms of laboratory and gauging 
procedures. 

Analysis: 

Customs appreciates the concern over this authority, but does not 
agree with the suggestion. Existing § 151.43(f) gave even wider au- 
thority to district directors, and we are not aware that this has 
caused problems. Customs has limited this authority in the propos- 
al, which stated that specific procedures could be imposed “* * * if 
warranted by local circumstances.” Customs believes that it is pre- 
cisely those “local circumstances” which would thwart the use of in- 
dustry-wide standards and thus require specific procedures. Cus- 
toms will not impose specific procedures without putting them in 
writing. 

Comment: 


The second sentence of proposed § 151.13(g) is confusing. There 
are two very distinct thoughts in this provision which should be 
clarified. 


Analysis: 


Customs agrees, and regrets the confusion. We have expressed 
these two ideas in two sentences; one allowing a gauger or laborato- 
ry to request the Director of the Technical Services Division to im- 
pose specific procedures if the gauger feels them necessary, and the 
other allowing a gauger or laboratory to request the Director to re- 
view or delay a decision to impose specific procedures. See new 
§ 151.13(h). 


Comment: 

A product can only be identified as per bill of lading. There is no 
published criteria for naming a product. The test results speak for 
themselves. 


Analysis: 
Customs does not understand this comment. A gauging or analy- 


sis report that does not name or otherwise identify the product that 
was gauged or analyzed is meaningless and useless. 


Comment: 


In stating grounds for suspension or revocation of approval/ac- 
creditation in proposed § 151.13()(1), the expression “repeatedly in- 
accurate to a significant degree” is ambiguous and therefore unen- 
forceable. We recommend that Customs replace it with language 
specifying three inaccurate gauging reports within nine months for 
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gaugers and repeatedly nonreproducible laboratory analysis reports 
(with “reproducibility” as defined in the procedure) for laboratories. 


Analysis: 

Customs disagreed with a similar suggestion made in response to 
our original proposal for the following reasons, which are un- 
changed. First, identical language appears in current § 151.43(h)(2), 
and has caused no problems. Second, we need to maintain our flexi- 
bility to deal with serious problems without waiting for a certain 
number of offenses, but on the other hand we do not want to be 
compelled to take punitive action for a coincidence of minor errors. 
Customs will take a procedure’s reproducibility into account in 
these situations. However, we do not believe that reproducibility is 
the sole criterion with which to judge laboratory analysis reports. A 
report that incorrectly identifies a product or incorrectly states its 
characteristics [see new § 151.13(i)(5)] is inaccurate even though it 
contains perfectly reproducible data. 

Comment: 

Specific application for each commodity or test serves no purpose. 
If an applicant is acceptable, then credibility should extend to all 
work performed. 

Analysis: 
It appears that the commenters misread the proposal. Customs 


did not intend each gauger or laboratory to send in a complete ap- 
plication package for each additional commodity or test desired, but 


only the pertinent information relating to those commodities or 
tests. However, to avoid ambiguity, Customs has revised proposed 
§ 151.13(k\(2) [now § 151.13 (1)(2)] so that only new information in 
11 (), (2), (©), and (7) of § 151.13(b) is needed. 


Comment: 

Organizations which propose to gauge or analyze additional com- 
modities should not have to provide economic reasons for adding 
the commodities to the list. 

Analysis: 

Customs does not agree. We want to avoid, as far as possible, the 
necessity of setting up an elaborate mechanism, publishing meth- 
ods, accepting and evaluating public comments, etc., for “fugitive” 
commodities for which there is very little trade or a very small 
number of manufacturers or importers. The request to provide some 
economic justification, such as trade statistics, a recognized need for 
the services, etc., is necessary to prevent Customs from getting 
bogged down with “nuisance” requests. 


Comment: 

The table of Maximum Percentage Difference Allowable in 
§ 151.47(b) gives the criterion by which Customs will use its own 
laboratory analysis reports instead of those from a commercial labo- 
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ratory. We recommend that Customs omit the table and substitute, 
for those differences, the reproducibility limits of the test method 
used. 

Analysis: 

Virtually identical language appears in current § 151.47(d) and 
has caused no problems. However, the commenter has pointed out, 
albeit indirectly, that the differences in the table are outdated, and 
no longer correspond to the reproducibility limits described in the 
analysis methods. Therefore, we have eliminated the table, and 
have substituted the value of 0.11 percent water as the Maximum 
Percentage Difference Allowable between a Customs laboratory’s 
result and a commercial laboratory’s result, regardless of the 
amount of water in the petroleum. 

In further considering this comment, we have consolidated the 
“difference” tables for petroleum (as discussed here) and for sugar 
(see current § 151.31) into a new and comprehensive section (see 
new § 151.14 in this document) that sets out the Maximum Percent- 
age Differences Allowable for all the products authorized in 
§ 151.13(a)(2). These differences define the criteria by which Cus- 
toms will use its own laboratory analysis reports instead of those 
from a commercial laboratory. 


Comment: 
The proposal to expand the private sector’s gauging and laborato- 


ry analysis services to products other than sugar and petroleum is 
an excellent idea, but should be put into effect to the fullest possible 
extent immediately, and not delayed. Commercial gaugers now 
gauge other commodities, such as bulk liquid chemicals, for domes- 
tic transfers. These gaugers are obviously qualified and should be 
approved to gauge these products for Customs purposes without de- 
lay. Similarly, independent commercial laboratories now analyze 
many products, such as chemicals, ores, etc., as part of the contract 
in domestic transactions. These laboratories are also qualified and 
should be accredited to do these analyses for Customs purposes. 
Analysis: 

It was, of course, Customs intention to expand this program as 
the need arose. However, since several commenters have strongly 
urged Customs to expand the scope of both gauging and laboratory 
services immediately, Customs has decided to accept this sugges- 
tion. Accordingly, Customs has retained the mechanism for further 
expansion in § 151.13(1), but has modified § 151.13(a) of its proposal 
to expand the scope of gauging and laboratory services. In addition 
to petroleum and sugar, Customs will now accept quantity reports 
from Customs-approved commercial gaugers for bulk liquid organic 
chemcials (e.g., acetone) and vegetable oils, and will accept laborato- 
ry analysis reports from Customs-accredited commercial laborato- 
ries for the identity and composition of bulk liquid organic chemi- 
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cals, for the criteria for “standard newsprint paper” (item number 
252.65, TSUS), and for the basis weight of paper. See the complete 
list in § 151.13(a). 

Customs wishes to emphasize, however, that organizations having 
current Customs approval to gauge or analyze petroleum and petro- 
leum products do not have approval to gauge or analyze anything 
else. Approved commercial gaugers and laboratories which want to 
gauge or analyze other commodities such as those mentioned in the 
preceeding paragraph must submit the pertinent information de- 
scribed in § 151.130) to Customs, and must receive approval (or ac- 
creditation) for those services or commodities before submitting 
gauging or analysis reports on them to Customs. 

In addition, the public is advised that Customs is reviewing the 
overall commercial gauging and laboratory program to ensure that 
the revenue is protected. In particular, Customs is concerned that 
the limit of liability on the requisite Customs bond is both sufficient 
to protect the revenue and fair to all organizations. Given the value 
of most petroleum shipments compared to that of other products, 
and in light of the wide variation in size among both approved orga- 
nizations and applicants for approval, Customs believes that adjust- 
ments in the limit of liability of certain bonds will be necessary. 

Also, Customs has amended § 113.67 to reflect the change in ter- 
minology from “Licensed Public Gauger” to “Commercial Gauger” 
and to add “Commercial Laboratories” to the bond regulations. 

After careful consideration of comments received in response to 
the notice, and after further review of the matter, it has been deter- 
mined to adopt the proposal with some modifications. 


EXECUTIVE ORDER 12291 
Because this document will not result in a “major rule” as de- 


fined by § 1(b) of E.O. 12291, a regulatory impact analysis and re- 
view as prescribed by § 3 of the E.O. is not required. 


REGULATORY FLexipitity Act 


Pursuant to the Regulatory Flexibility Act (5 U.S.C. 601, et seq.), 
it is certified that these amendments will not have a significant eco- 
nomic impact on a substantial number of small entities. According- 
ly, they are not subject to the regulatory analysis or other require- 
ments of 5 U.S.C. 603 or 604. 


PAPERWORK REDUCTION ACT 


The amendments are subject to the Paperwork Reduction Act of 
1980 (44 U.S.C. 3501). Accordingly, they have been cleared by the 
Office of Management and Budget and assigned control number 
1515-0155. 
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DRAFTING INFORMATION 


The principal author of this document was Roger J. Crain, Tech- 
nical Services Division, Office of Commercial Operations, Customs 
Headquarters. However, personnel from other Customs offices par- 
ticipated in its development. 

List oF SuBJEcts IN 19 CFR Parts 113, 151 anp 178 
Part 113 
Customs Bonds. 
Part 151 


Customs duties and inspection, Imports, Chemicals, Flammable 
materials, Petroleum, Sugar. 


Part 178 
Reporting and recordkeeping requirements, Paperwork require- 
ments, Collection of information. 
AMENDMENTS TO THE REGULATIONS 
Parts 113, 151, and 178, Customs Regulations (19 CFR Parts 113, 
151 and 178), are amended as set forth below. 
PART 113—CUSTOMS BONDS 


1. The authority citation for Part 113 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1623, 1624. Subpart E also issued under 19 
U.S.C. 1484 1551, 1565. 


2. Section 113.67 is revised to read as follows: 


§ 113.67 Commercial gauger and commercial laboratory bond 
conditions. 


CoMMERCIAL GAUGER Bonp ConpDITIONS 


(a) Commercial gauger bond conditions. A commercial gauger’s 
bond shall contain the conditions listed in this subsection and shall 
be a continuous bond. 

(1) If the principal is a commercial gauger whose reports of gaug- 
ing or whose samples are accepted for Customs purposes, the princi- 
pal agrees to: 

(i) Gauge or sample merchandise according to the standards and 
procedures set out in the Customs Regulations; 

(ii) Abide by the terms of the Commercial Gauger Agreement [see 
§ 151.13(b)(9)] and by the requirements set out in §§ 151.13 and 
151.14 of this chapter; and 

(iii) Submit properly any required report, proof, abstract, or sam- 
ple to Customs. 

(2\i) If the principal defaults, the obligors (principal and surety) 
agree to pay liquidated damages equal to the value of the merchan- 
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dise involved in the default or three times the value of the mer- 
chandise involved in the default if the merchandise is restricted 
merchandise or alcoholic beverages or such other amount as may be 
authorized by law or regulation. 

(ii) If the principal defaults on the agreements in these conditions 
and the default does not involve merchandise, the obligors agree to 
pay liquidated damages of $1,000 for each default or such other 
amount as may be authorized by law or regulation. 

(iii) It is understood and agreed that whether the default involves 
merchandise is determined by Customs, that the amount to be col- 
lected under this condition shall be based on the quantity and value 
of the merchandise as determined by Customs and that value as 
used in these provisions means value as determined under 19 U.S.C. 
1401a. 


CoMMERCIAL LABORATORY Bonp ConpITIONS 


(b) Commercial laboratory bond conditions. A commercial labora- 
tory’s bond shall contain the conditions listed in this subsection and 
shall be a continuous bond. 

(1) If the principal is a commercial laboratory whose laboratory 
analysis reports are accepted for Customs purposes, the principal 
agrees to: 

(i) Conduct laboratory analyses according to the standards and 
procedures set out in the Customs Regulations; 

(ii) Abide by the terms of the Commercial Laboratory Agreement 
[see § 151.13(b)(9)] and by the requirements set out in §§ 151.13 and 
151.14 of this chapter; and 

(iii) Submit properly any required report, proof, abstract, or sam- 
ple to Customs. 

(2\i) If the principal defaults, the obligors (principal and surety) 
agree to pay liquidated damages equal to the value of the merchan- 
dise involved in the default or three times the value of the mer- 
chandise involved in the default if the merchandise is restricted 
merchandise or alcoholic beverages or such other amount as may be 
authorized by law or regulation. 

(ii) If the principal defaults on the agreements in these conditions 
and the default does not involve merchandise, the obligors agree to 
pay liquidated damages of $1,000 for each default or such other 
amount as may be authorized by law or regulation. 

(iii) It is understood and agreed that whether the default involves 
merchandise is determined by Customs, that the amount to be col- 
lected under this condition shall be based on the quantity and value 
of the merchandise as determined by Customs and that value as 
used in these provisions means value as determined under 19 U.S.C. 
1401a. 
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PART 151—EXAMINATION, SAMPLING, AND TESTING OF 
MERCHANDISE 


1. The authority citation for Part 151 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (Gen. Hdnotes. 11 and 12, Tariff 
Schedules of the United States (TSUS)), 1624. Subpart A also issued 
under 19 U.S.C. 1499. Subpart D also issued under sch. 6, pt. 1, 
hdnotes. 1-6, TSUS. Subpart E also issued under sch. 3, pt. 1C, 
hdnote. 6, TSUS. Subpart F also issued under sch. 3, pt. 1A, hdnote. 
3, TSUS. Subpart H also issued under sch. 1, part 3B, TSUS. 

§ 151.21 also issued under sch. 1, part 10, TSUS; 

§ 151.42 also issued under 19 U.S.C. 1460, 1584, 1592; 

§ 151.43 also issued under 19 U.S.C. 1592; 

§ 151.46 also issued under 19 U.S.C. 1507; 

§ 151.62 also issued under 19 U.S.C. 1481; 

§ 151.63 also issued under 19 U.S.C. 1484; 

§ 151.66 also issued under 19 U.S.C. 1562; 

§ 151.68 also issued under 19 U.S.C. 1311, 1562; 

§ 151.69 also issued under 19 U.S.C. 1557, 1562; 

§ 151.82 aiso issued under 19 U.S.C. 1481; 

§ 151.91 also issued under sch. 1, part 12A, hdnote. 3, TSUS. 


2. All other statutory authority cited at the end of various sec- 
tions in Part 151 is removed. 
3. Section 151.10 is revised to read as follows: 


§ 151.10 Sampling. 

When necessary, the district director may obtain samples of mer- 
chandise for appraisement, classification, or other official purposes. 
Samples shall be taken by a Customs officer or a commercial gauger 
approved in accordance with § 151.13. Samples shall be marked to 
ensure identification and retained according to established policies. 

4. Part 151 is revised by adding new § 151.13 to Subpart A to read 
as follows: 


§ 151.13 Commercial gaugers and commercial laboratories. 


Commercial gaugers are commercial organizations and individu- 
als who measure, gauge, or sample merchandise. (The term “public 
gauger” has been used to denote a type of commercial gauger deal- 
ing mainly with petroleum and petroleum products. “Public gaug- 
ers” are commercial gaugers and are subject to the regulations in 
Part 151.) Commercial laboratories are commercial organizations 
and individuals who analyze merchandise, i.e., determine its compo- 
sition and/or characteristics through laboratory analysis. Commer- 
cial gaugers may own and operate commercial laboratories and vice 
versa. They may be approved or accredited, respectively, as a single 
organization, but each part of the organization is subject to the ap- 
propriate requirements of Part 151. 

(a) Acceptance of reports. Provided that the commercial gauger or 
laboratory has complied with the appropriate provisions of this sec- 
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tion, and in the absence of clear evidence that the district director 
should not do so, the district director shall accept, for Customs pur- 
poses, the following quantity and laboratory analysis reports from 
Customs-approved commercial gaugers and Customs-accredited 
commercial laboratories, respectively: 


(1) From Customs-approved commercial gaugers: 
(i) Petroleum and Petroleum Products: gross or net landed 
quantity (see § 151.47); 
(ii) Organic Chemicals of Schedule 4, Part 2, Subpart D, TSUS, 
in bulk and in liquid form: net quantity; 

(iii) Vegetable and Animal Oils of Schedule 1, Part 15, Sub- 
parts B and C, TSUS, in bulk and in liquid form: net 
quantity; 


(2) From Customs-accredited commercial laboratories: 

(i) Petroleum and Petroleum Products: 
(A) API gravity, 
(B) amount of sediment and water (S&W), 
(C) antiknock index, and 
(D) distillation characteristics; 

(ii) Sugar, Sirups, and Molasses: 
(A) sugar degrees determined by polariscope, 
(B) percent soluble nonsugar solids, 
(C) percent total sugars, and 
(D) weight per gallon in air at 60°F. 

(iii) Organic Chemicals of Schedule 4, Part 2, Subpart D, TSUS, 

in bulk and in liquid form: 
(A) identity using common or IUPAC nomenclature, and 
(B) composition, giving percent by weight of each 
component; 
(iv) “Standard Newsprint Paper” of item number 252.65, 
TSUS: 

(A) weight per ream, 
(B) thickness, 
(C) time of transudation of water (ground glass method), 
(D) percent by weight ash, and 
(E) gloss (Ingersoll). 


If the commercial gauger’s or laboratory’s results differ from Cus- 
toms results by more than the amounts published in § 151.14, then 
the Customs results shall be used unless the commercial gauger or 
laboratory can establish that Customs is in error. Quantity or anal- 
ysis reports issued by or based on work performed by unapproved 
subcontractors, i.e., non-Customs-approved commercial gaugers or 
non-Customs-accredited commercial laboratories, will not be accept- 
ed, Additional services and commodities may be added to the list ac- 
cording to the procedures given in § 151.13(]). 

(b) Approval of commercial gaugers and commercial laboratories. 
Commercial gaugers seeking approval and commercial laboratories 
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seeking accreditation shall send a letter of application to the U'S. 
Customs Service, Attention: Director, Technical Services Division, 
Washington, D.C. 20229. Applications shall include: 

(1) The applicant’s legal name and the addresses of the principal 
place of business and any other facilities; 

(2) A statement of: 

(i) the services to be provided (e.g., gauging, laboratory analysis, 
etc.); 

(ii) the commodities to be gauged, sampled, or analyzed (e.g., pe- 
troleum and petroleum products); 

_ (iii) the characteristics to be determined (e.g., distillation charac- 
teristics, the amount of sediment and water, etc.); and 

(iv) references to the procedures to be used (e.g., ASTM D 1085: 
Ga(u)ging Petroleum and Petroleum Products, ASTM D 86: Distilla- 
tion of Petroleum Products, etc.); 

(3) Detailed statements of ownership and any partnerships, par- 
ent-subsidiary relationships, or affiliations with any other domestic 
or foreign organizations, including, but not limited to, importers; 
other commercial gaugers, laboratories, or samplers; producers; re- 
finers; Customs brokers; carriers; etc.; 

(4) A statement of financial condition; 

(5) If a corporation, a copy of the articles of incorporation and the 
names of all officers and directors; 

(6) The names (or titles) and qualifications of each person who 
will be authorized to sign or approve gauging or analysis reports on 
behalf of the commercial gauger or laboratory; 


(7) A complete description of the applicant’s facilities, instru- 
ments, and equipment; 

(8) A bond executed in accordance with Part 113, Customs Regu- 
lations (19 CFR Part 113); and 

(9) A written agreement in the following form to avoid conflict-of- 
interest situations and to comply with requirements prescribed by 
Customs: 


COMMERCIAL GAUGER (LABORATORY) AGREEMENT 


As conditions for approval (accreditation), I agree: 

e To have no financial interest in or other connection with any 
business or other activity which might affect the unbiased perfor- 
mance of my duties as a Customs-approved (-accredited) commercial 
gauger (laboratory). I understand that this does not prohibit my ac- 
cepting the usual fees for professional services. 

¢ To comply with the requirements of Part 151, Customs Regula- 
tions (19 CFR Part 151), and to conduct my professional services in 
conformance with approved standards and procedures, including 
procedures which may be required by the Commissioner of Customs 
or the Director, Technical Services Division. 

e To maintain the ability, ie., the instruments, equipment, quali- 
fied staff, facilities, etc., to perform the services for which I am ap- 
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proved (accredited) and to allow my performance to be evaluated by 
the Director, Technical Services Division, on a periodic basis by 
such means as on-site inspections, demonstrations of gauging (anal- 
ysis) procedures, reviews of submitted records, and proficiency test- 
ing through check-samples. 

e To notify both the district director and the Director, Technical 
Services Division, of any attempt to impede, influence, or coerce me 
in the performance of my duties immediately. 

e To investigate any circumstances which might affect the accuracy 
of my work promptly; to correct the situation immediately and to 
notify both the district director and the Director, Technical Services 
Division, of such matters, their consequences, and any actions taken 
immediately. 

e To notify the Director, Technical Services Division, by certified 
mail within 5 days of any major changes involving legal name; ad- 
dress; ownership; parent-subsidiary relationships; bond; other of- 
fices; managerial, professional, or executive staff; approved signato- 
ries; facilities, instruments, or equipment; etc. 

(c) Combined approval and accreditation. An organization having 
both gauging offices and laboratories may apply for approval and 
accreditation, respectively, in a single submission. Each part of the 
organization must meet and maintain the appropriate qualifications 
and technical and operational requirements, but any requirement 
imposed on the organization as a whole (e.g., the bond) may be met 
with one document. 

(d) Determination of competence. The Director, Technical Services 
Division, shall determine the applicant’s competence, independence, 
and reputation by use of appropriate techniques, including back- 
ground investigations by Customs Office of Investigations. 

(e) Notice of conditional approval. The Director, Technical 
Services Division, shall issue conditional approval or accreditation 
within 60 days of receiving a complete and acceptable application 
package, including a bond. Gaugers and laboratories may operate 
under conditional approval or accreditation for no more than 6 
months or until their permanent approval or accreditation is issued 
or disapproved. While under conditional approval or accreditation, 
gaugers and laboratories are subject to all of the requirements of 
this Part, and their conditional approval or accreditation may be 
suspended or revoked for cause [see § 151.13(k)], for failure to com- 
ply with any provision of this Part, of if Customs evaluation uncov- 
ers disqualifying factors. 

(f) Notice of approval, disapproval, suspension, or revocation. 
When Customs evaluation of the applicant is complete, the Direc- 
tor, Technical Services Division, shall notify the applicant that his 
application has been approved or give the reasons for disapproval. 
Approvals or accreditations may be suspended or revoked at any 
time for cause [see § 151.13(k)] or for failure to comply with any pro- 
vision of this Part, and liquidated damages may be assessed under 
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the commercial gauger’s or laboratory’s bond. Notices of approval, 
suspension, and revocation shall be published in the Federal Regis- 
ter and the Customs BULLETIN. 

(g) Technical and operational requirements. To be approved and 
to maintain approval, a commercial gauger or laboratory shall con- 
form to the following: 

(1) Equipment. The commercial gauger or laboratory shall be 
equipped with all instruments and equipment needed to conduct ap- 
proved services and analyses according to appropriate standards 
published by recognized standards-writing organizations such as the 
American Society for Testing and Materials (ASTM), the American 
Petroleum Institute (API), the International Commission for Uni- 
form Methods of Sugar Analysis (ICUMSA), or the American Na- 
tional Standards Institute (ANSI). The commercial gauger or labo- 
ratory shall ensure that all instruments and equipment are proper- 
ly calibrated, checked, and maintained. 

(2) Procedures. The commercial gauger or laboratory shall comply 
in all respects with appropriate procedures published by ASTM, 
API, etc., and with specific procedures required by the Director, 
Technical Services Division, under paragraph (h) of this section. 

(3) Facilities. The commercial gauger or laboratory shall conduct 
his services in facilities which have adequate space, lighting, and 
environmental controls to ensure compliance with the conditions 
prescribed in the appropriate procedures. 

(4) Personnel. The commercial gauger or laboratory shall be 
staffed with persons having the necessary education, training, 
knowledge, and experience for their assigned functions (e.g., main- 
taining equipment, calibrating instruments, performing gauging 
services or laboratory analyses, evaluating gauging or analytical re- 
sults, signing gauging or analysis reports on behalf of the commer- 
cial gauger or laboratory, etc.). In general, gauging staff should 
have a minimum of six (6) months training and experience in gaug- 
ing, and laboratory staff should have a bachelor’s degree in the sci- 
ences or two yeers related experience in an analytical laboratory. 

(h) Specific procedures. The Director, Technical Services Division, 
may require commercial gaugers or laboratories to follow specific 
procedures if warranted by local circumstances. Commercial gaug- 
ers or laboratories may request that such procedures be imposed if 
they believe that such procedures are warranted. Commercial gaug- 
ers or laboratories also may request the Director to review the im- 
position of specific procedures or delay their implementation. 

(i) Recordkeeping requirement. The commercial gauger or labora- 
tory shall maintain records of the type normally kept in the ordi- 
nary course of business. In addition, the commercial gauger or labo- 
ratory shall maintain all records necessary to permit the evaluation 
and verification of all Customs-related work, including, as appropri- 
ate, those described below. All records shall be maintained for five 
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(5) years in accordance with §§162.la through 162.1c of this 
chapter. 

(1) Transaction records. Records for each Customs-related transac- 
tion, including samples, must have the following: 

(i) a unique identifying number; 

(ii) the date and location where the transaction occurred or the 
sample was received or taken; 

(iii) the identity of the product (e.g., crude oil); 

(iv) the name of the client; and 

(v) the source of the sample (e.g., name of vessel, flight number of 
airline, name of individual taking the sample, etc.). 

If available, records for each Customs-related transaction, includ- 
ing samples, should have the Customs entry date, entry number, 
and port of entry and the names of the importer, exporter, manu- 
facturer, and country-of-origin. 

(2) Major instrument records. Records for each major piece of 
equipment or instrument (including analytical balances) used in 
Customs-related work must have the name and type of the instru- 
ment, the manufacturer’s name, the instrument’s model and serial 
numbers, and the details (names, dates, etc.) of all major servicing, 
recalibration, etc. 

(3) Records of gauging and analytical procedures. The commercial 
gauger or laboratory must maintain complete and up-to-date copies 
of all approved gauging and analytical procedures, calibration 
methods, etc., and must document the procedures each staff mem- 
ber is authorized to perform. 

(4) Gauging and laboratory analysis records. The commercial 
gauger or laboratory must identify by number (see paragraph 
(i(1)(i) of this section) and must maintain all information or data 
(such as sample weights, temperatures, references to filed spectra, 
etc.) associated with each Customs-related gauging transaction or 
laboratory analysis. Each gauging and analysis record (i.e., the com- 
plete file of all data for each separate transaction) must be dated 
and initialed or signed by the staff member(s) who did the work. 

(5) Gauging and laboratory analysis reports. Each gauging or labo- 
ratory analysis report submitted to Customs must include: 

(i) the name and address of the commercial gauger or laboratory; 

(ii) a description and identification of the sample, including its 
unique identifying number; 

(iii) the designations of each gauging or analysis procedure used; 

(iv) the gauging or analysis report itself (i.e., the quantity and/or 
the characteristics of the sample); 

(v) the date of the report; and 

(vi) the initials or signature of the person accepting technical re- 
sponsibility for the gauging or analysis report (i.e., an approved 
signatory). 

(j) Verification requirement. To ensure compliance with Part 151 
and the accuracy of the information submitted to Customs by com- 
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mercial gaugers and laboratories, the Director, Technical Services 
Division, may conduct on-site inspections, record reviews, periodic 
check samples, etc. 

(k) Suspension or revocation of Customs approval or accreditation. 

(1) Grounds. If a commercial gauger’s or laboratory’s reports are 
repeatedly inaccurate to a significant degree, or if the gauger or 
laboratory fails to comply with any applicable provision of the Cus- 
toms Regulations (19 CFR Chapter 1), the Director, Technical 
Services Division, may suspend or revoke the commercial gauger’s 
approval or the commercial laboratory’s accreditation in its entire- 
ty, or the Director may suspend or revoke one or more of the gaug- 
er’s or laboratory’s facilities or field offices. 

(2) Notice. The Director shall give the commercial gauger or labo- 
ratory a notice containing specific written grounds for the proposed 
suspension or revocation, the scope of the proposed suspension or 
revocation, and all procedures and timelines for appeal and review. 

(3) Appeal. The commercial gauger or laboratory has 30 days 
from the date of the notice to file a written appeal to the Director. 
The appeal may contain an acceptance of responsibility and may al- 
so provide extenuating circumstances and rebuttal evidence. In ad- 
dition, this appeal may ask for a meeting with the Director or his 
designee to discuss the proposed action. Failure to file an appeal 
within 30 days may result in the suspension or revocation of the 
commercial gauger’s approval or the commercial laboratory’s 
accreditation. 

(4) Response. If the Director accepts the commercial gauger’s or 
laboratory’s appeal, he shall notify the gauger or laboratory imme- 
diately and close the case. If not, he shall notify the gauger or labo- 
ratory within 30 days of receipt of the appeal and advise him of his 
right to file a written petition to the Commissioner to review the 
proposed action. 

(5) Commissioner’s review. The commercial gauger or laboratory 
has 30 days from the date of the Director’s response to file (with the 
Director) a written petition for the Commissioner to review the pro- 
posed action. The Commissioner or his designee shall review the pe- 
tition and shall forward the written decision to the Director for 
implementation. 

(6) Publication. The Director shall publish notice of suspensions 
or revocations of a commercial gauger’s approval or a commercial 
laboratory’s accreditation in the Federal Register and the Customs 
BULLETIN, giving the effective date, duration, and scope of each such 
action. 

(1) Additional Services and Commodities. 

(1) Customs will consider adding additional services or commodi- 
ties to those set out in § 151.13(a) upon the submission of a request 
setting out the scope of the services or commodities being proposed, 
the identification of the specific standards and procedures that 
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would be used, and technical and economic reasons why Customs 
should add the services or commodities. 

(2) Currently-approved commercial gaugers and currently-accred- 
ited commercial laboratories which are approved or accredited to 
gauge or analyze certain commodities may request the Director, 
Technical Services Division, to approve or accredit them to gauge or 
analyze additional commodities listed in § 151.13(a) by sending the 
Director a letter describing their proposal and giving the informa- 
tion set out in paragraphs (b)(1), (b)(2), (b)\(6), and (b)(7) of § 151.13. 

(m) Costs of using Customs-approved commercial gaugers or Cus- 
toms-accredited commercial laboratories. No expense incurred by 
the use of a Customs-approved commercial gauger or a Customs-ac- 
credited commercial laboratory shall be borne by the Government. 

5. Part 151 is amended by adding new § 151.14 to Subpart A to 
read as follows: 


§ 151.14 Use of commercial laboratory tests in liquidation. 


The characteristics of products as set out in § 151.13(a)(2) and as 
determined by a Customs-accredited commercial laboratory shall be 
used for Customs purposes if the difference between these charac- 
teristics and those found by the Customs laboratory does not exceed 
the differences in the following table: 


Difference between Customs 
Reference in value and commercial 
§ 151.13 Characteristic laboratory’s value 


(aX(2Xi) Sediment & water (S&W) 0.11 percent S&W 
(aX(2\ii) Degrees polarization 0.4 sugar degree 
(aX(2)ii) Total sugars 2.0 percent total sugars 


If the difference exceeds these values and the Customs-accredited 
commercial laboratory cannot establish that Customs is in error, 
then the Customs results shall be used. 

6. Part 151 is amended by removing § 151.13 and marking it 
“reserved.” 

7. Section 151.42 is amended by revising paragraph (a)(1)(i); re- 
moving paragraph (a)(1)(ii) and redesignating paragraphs (a)(1)(iii) 
and (a)(1)iv) as (a)(1)ii) and (a)(1)(iii), respectively; adding a new 
paragraph (a)(3); and revising paragraph (b) introductory text. 
Redesignated paragraphs (a)(1)(ii) and (a)(1)(iii) are republished. The 
revised portions read as follows: 


§ 151.42 Controls on unlading and gauging. 

(a) ** * 

(1) ** * 

(i) Customs-approved metering and sampling installations provid- 
ed by the importer; 

(ii) Shore tank gauging; or 
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(iii) Weighing for trucks and railroad cars. 

(2) se * 

(3) The metering and sampling installations described in para- 
graph (a\(1)\i) are approved by Customs on a case-by-case basis. Im- 
porters seeking approval shall send a complete description of the in- 
stallation to the district director who, with the concurrence of the 
Director, Technical Services Division, or his designee, shall give ap- 
proval or shall state, in writing, the reasons for disapproval. Ap- 
proved installations are subject to periodic verification by Customs. 
Importers desiring to modify a Customs-approved installation shall 
obtain Customs approval beforehand. 

(b) Duties of Customs officers. Customs officers may perform or 
witness ullaging and gauging as follows: 
* * cI * * * * 

8. Part 151 is amended by removing § 151.43 and marking it 
“reserved.” 

9. Section 151.45(a) is amended by removing the reference 
“§ 151.43” and inserting, in its place, “§ 151.44.” 

10. The heading and text of §151.47 are revised to read as 
follows: 


§ 151.47 Optional entry of net quantity of petroleum or petro- 
leum products. 


Instead of stating the gross quantity of petroleum or petroleum 
products on the entry summary, the importer may state the net 
quantity, which shall be determined in accordance with §§ 151.46 
and 158.13 of this chapter. The analytical report from the Customs- 
accredited commercial laboratory shall be filed with the entry 
summary. 

11. Section 151.54 is amended by removing the terms “chief 
chemist of the Customs laboratory” and “chief chemist” and in- 
serting in their place the term “Customs laboratory director.” 


PART 1783—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for Part 178 continues to read as 
follows: 


Authority: 5 U.S.C 301, 19 U.S.C. 1624, 44 U.S.C. 3501, et seg. or- 
der, the following entry: 


OMB 
19 CFR Section Description Control No. 


§ 151.13) Application and other documents 1515-0155 
relating to approval of commercial 
gaugers and accreditation of 
commercial laboratories 


WILLIAM VON Raa, 
Commissioner of Customs. 
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Approved: February 26, 1987. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 26, 1987 (52 FR 9784)] 


19 CFR Part 133 
(T.D. 87-40) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO 
COPYRIGHTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations con- 
cerning the recordation of copyrights with the Customs Service and 
importations in violation of the copyright law. The changes conform 
the regulations to an extensive revision of the U.S. copyright law 
made by the Copyright Act of 1976. The changes include: (1) a short- 
ened term of copyright recordation with Customs; (2) the deletion of 
requirements for copyrighted works manufactured outside the U.S. 
or Canada; (3) a new provision allowing for the return of infringing 


articles to the country of export; and (4) the deletion of the copy- 
right regulation prohibiting the importation of articles bearing a 
false notice of copyright. 


EFFECTIVE DATE: April 24, 1987. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Samu- 
el Orandle, Entry Procedures and Penalties Division (202-566-— 
5765); Operational Aspects: Harrison C. Feese, Commercial Compli- 
ance Division (202-566-8651). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The copyright law of the U.S. was substantially revised by the 
Copyright Act of 1976, Pub. L. 94-553, 17 U.S.C. 101-810 (“the 
Act”), effective January 1, 1978. Several provisions of the Act di- 
rectly affect procedures of the Customs Service (“Customs”) relating 
to copyrights. 

Section 601 of the Act substantially revised the requirements ap- 
plicable to copyrighted works manufactured outside the U.S. or 
Canada. However, §601, the “manufacturing clause,” expired on 
July 1, 1986. Section 603 made important changes concerning the 
importation of articles which infringe copyrights protected in the 
U.S. Under § 603(b), the copyright owner may seek to prevent im- 
portation of an article which he claims infringes the copyright by 
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obtaining a court order prohibiting importation, or, if the copyright 
has been recorded with Customs, by seeking exclusion through an 
administrative procedure. Section 603(c) provides that articles im- 
ported in violation of the Act may be seized by Customs. However, 
Customs may authorize infringing articles to be returned to the 
country of export if the importer can show he had no reasonable 
grounds for believing his actions violated the Act. 

Because of these changes in the copyright law, it was necessary to 
make conforming changes to the Customs procedures contained in 
Part 133, Customs Regulations (19 CFR Part 133), relating to the 
recordation of copyrights with Customs and importations violating 
the copyright law. Therefore, by notice published in the Federal 
Register on July 7, 1983 (48 FR 31245), the public was invited to 
submit comments on the following proposed changes: 

1. An amendment to § 133.31(b) to provide that only the copy- 
right owner or persons who have an ownership interest in the copy- 
right and claim actual or potential injury from unauthorized impor- 
tations may record the copyright with Customs; 

2. An amendment to §§ 133.32(e) and 133.33(a)(1), to delete refer- 
ences to the Universal Copyright Convention (UCC) since the re- 
quirement for a statement that all copies of a copyrighted work con- 
tain a UCC notice (required by present § 133.32(e)) has been 
eliminated; 

3. Amendments to §§ 133.34(b) and 133.37, to shorten the time for 
which a recordation of a copyright with Customs is effective from 28 
years to 20 years, or until the recordant’s ownership interest ex- 
pires, whichever is shorter; and to provide procedures for renewals 
of recordation at 20-year intervals, or until the recordant’s owner- 
ship interest expires, whichever period is shorter; 

4. An amendment to § 133.37 to require that applications for re- 
newal of recordation be submitted no later than 3 months before 
the expiration date of the term then in effect; 

5. The deletion of § 133.41, which provides that the importation of 
articles bearing a false notice of copyright is prohibited and that the 
articles shall be seized and forfeited; 

6. An amendment to § 133.43(c)(2) to allow release of an allegedly 
infringing article if the copyright owner fails to present sufficient 
evidence to substantiate his claim of infringement; 

7. A revision of § 133.45 to reflect the new requirements for copy- 
right protection for works by American citizens or foreign nationals 
domiciled in the U.S.; and 

8. An amendment to §§ 133.42(c) and 133.44(a), as well as the ad- 
dition of a new § 133.47, to authorize the return of infringing arti- 
cles to the country of export if the importer can show he had no rea- 
sonable grounds for believing that his actions violated the Act. 

Eight comments were received in response to the notice. Most of 
the commenters commended Customs for its efforts in amending 
the regulations to conform them to the Act. However, as discussed 
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below, all of the commenters recommended modifications to the 
proposed amendments. 


DISCUSSION OF COMMENTS 


Comment: 


Proposed § 133.45 should make reference to the definition of the 
word “preponderantly”, as set forth in the case of Stonehill Commu- 
nications, Inc. v. Martuge, 512 F. Supp. 349 (1981). 

Response: 

We concur. The method set forth in the Stonehill case for deter- 
mining whether a work is preponderantly nondramatic literary ma- 
terial in the English language and therefore subject to the manufac- 
turing restrictions of the Act, was adopted by Customs. However, 
the “manufacturing clause” (17 U.S.C. 601), which is the subject of 
§ 133.45, expired on July 1, 1986. Therefore, § 133.45 is being 
deleted. 


Comment: 


Sections 133.43 and 133.44 should be amended to afford both the 
importer and the copyright owner an opportunity to rebut each oth- 
er’s arguments before Customs makes a decision as to whether arti- 
cles detained on suspicion of copyright infringement are in fact in- 
fringing; or whether a prospective import will be infringing. 
Response: 

Section 133.43(b) provides for initial input from the copyright 
owner and the importer if imported articles are suspected of in- 
fringing a copyrighted work protected by Customs. Customs makes 
its decision as to whether the articles are infringing without further 
input from the copyright owner or the importer. If these parties dis- 
agree with Customs decision, they may avail themselves of applica- 
ble appeal procedures. 

The existing system is satisfactory. Customs does not have admin- 
istrative law judges, subpoena powers, discovery procedures, or any 
of the other trappings of a court which would be needed to afford 
the copyright owner and the importer an opportunity to exchange 
legal briefs and rebut each other’s arguments. 

In accordance with the general ruling procedure set forth in Part 
177, Customs Regulations (19 CFR Part 177), Customs need not ob- 
tain public input before issuing a ruling to a requesting party. Like- 
wise, Customs need not request input from the copyright owner in 
determining whether a prospective import would be infringing. 


Comment: 


The amendment to § 133.43(c)(2), which authorizes the district di- 
rector of Customs to release a shipment of goods detained on suspi- 
cion of infringement if the copyright owner fails to present suffi- 
cient proof of infringement, should not be adopted. Customs officers 
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at the ports lack the legal training necessary to make the decision 
that the copyright owner has submitted insufficient proof of 
infringement. 


Response: 


The present regulations, under which the detained goods are re- 
leased to the importer only if the copyright owner concedes that he 
possesses insufficient proof of infringement, places the copyright 
owner, who often has minimal proof of infringement, in too power- 
ful a position. To correct this imbalance, Customs is well within its 
discretion in requiring the copyright owner to submit sufficient 
proof of infringement in order to have the articles continue under 
detention. Furthermore, the district director is amply qualified to 
make the determination that insufficient evidence of infringement 
has been presented and that the articles should be released to the 
importer. It should be noted that the district director, upon impor- 
tation of the articles, ordinarily makes the decision as to release of 
the articles without consulting the copyright owner. 

We disagree with the suggestion that the amendment to 
§ 133.43(c)(2) not be adopted. 


Comment: 


Proposed § 133.44(a) should be amended to specify what will hap- 
pen to the copyright owner’s bond once forfeiture proceedings are 
instituted. 


Response: 


We agree. It is unclear from proposed § 133.44(a) that the copy- 
right owner’s bond will be returned in the event that forfeiture pro- 
ceedings are instituted. Therefore, this section has been revised to 
clarify that the copyright owner’s bond will be returned if forfeiture 
proceedings are initiated or if the articles are returned to the coun- 
try of export. 


Comment: 


The regulations should be amended to require all video game 
printed circuit boards (PCB’s) to be marked explicitly to indicate 
that the imported articles are video game PCB’s. This is necessary 
to aid Customs enforcement of copyright restrictions applicable to 
some PCB’s for video games. 


Response: 


Requiring special marking for video game PCB’s would impose ar 
onerous burden upon manufacturers of lawfully made video game 
PCB’s. It could also lead to the imposition of specific marking re- 
quirements for all the different PCB’s, such as those for typewriters 
and other office equipment which may be subject to copyright re- 
strictions. Furthermore, Customs is becoming increasingly familiar 
with video game PCB’s. 
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We believe this suggestion would be unfair and prohibitively bur- 
densome to the importing community, and that it is unnecessary. 


Comment: 


Several commenters suggest that Customs prescribe regulations 
to provide persons claiming an interest in a copyright, upon pay- 
ment of a specified fee, with notification of the importation of law- 
fully made copies and phonorecords, so that copyright owners can 
enforce their rights through judicial proceedings. A commenter also 
suggests that the requirement in existing § 133.32(f), that an appli- 
cation to record a copyright in a sound recording include the 
name(s) of the performing artist(s), be retained. The proposed 
amendment to § 133.32(f) eliminates this requirement. 


Response: 


Section 602(a) of the Act states that lawfully made copies or pho- 
norecords intended for distribution and in fact acquired outside the 
U.S., which are imported without the authority of the copyright 
owner, constitute an infringement of the exclusive right of the copy- 
right owner to distribute copies or phonorecords, under § 106, and is 
actionable under § 501. However, § 602(b) specifically provides that 
Customs has no authority to prevent the importation of these law- 
fully made copies or phonorecords. 

Furthermore, the Act authorizes the Secretary of the Treasury to 
prescribe regulations under which any person claiming an interest 
in the copyrighted work may, upon payment of a specified fee, re- 
ceive notification from Customs of any importation of articles that 
appear to be copies or phonorecords of the copyrighted work. How- 
ever, because of the interest shown by many commenters in such a 
regulation and because of its impact upon copyright owners and 
Customs, by separate notice of proposed rulemaking, the public is 
being given an opportunity to submit comments on this matter. 

We also agree with the comment suggesting the retention of ex- 
isting § 133.32(f), the requirement that an application to record a 
copyright in a sound recording include the name(s) of the perform- 
ing artist(s). Current § 133.32(f) is retained. 

Furthermore, to strengthen Customs overall enforcement pro- 
gram with respect to infringing phonorecords, a new paragraph (d) 
has been added to § 133.42, citing the “Piracy and Counterfeiting 
Amendments Act of 1982,” which provides for criminal prosecution 
of violators of the Act. 


Comment: 


The Copyright Office suggests that we revise proposed § 133.31(a) 
and (b) to clarify who is considered a copyright owner. They also 
suggest that § 133.43(c)(1) be amended to permit Customs to retain 
the option of requiring the copyright owner to obtain a court order 
before Customs excludes articles detained on suspicion of piratical 
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copying, when the infringement question is referred to Customs 
Headquarters for decision. 


Response: 

We agree with the suggestion to clarify who is a copyright owner. 
Accordingly, proposed § 133.31(b) has been revised to clarify the 
term “copyright owner,” with respect to any one of the exclusive 
rights contained in a copyright, to refer to the owner of that partic- 
ular right. Also, to avoid confusion, the term “copyright proprie- 
tor,” used in the proposal, has been changed to “copyright owner.” 

As to the suggestion concerning § 133.43(c)\(1), we do not agree 
that it should be further amended. We do not interpret the Act as 
providing Customs with the option of making the easy administra- 
tive decisions and requiring a court order when difficult infringe- 
ment questions are presented. The option to seek either an adminis- 
trative decision or a court order is made by the copyright owner. 


Comment: 
The term “phonorecords” should be added to the regulations to 


indicate that they, as well as copies, are importations which are 
protected. 


Response: 

We concur. Although we initially thought that this was unneces- 
sary because Customs protection in this area would be limited, it 
now appears that Customs protection of phonorecords will be exten- 
sive. Accordingly, the term “phonorecords” is being added, as 


appropriate. 


Comment: 


The Copyright Office notes an apparent conflict between proposed 
§§ 133.31(a) and 133.33(a)(1). Section 133.31(a) appears to invite the 
recordation of unregistered claims to copyright, while § 133.33(a)(1) 
requires an additional certificate of copyright registration in order 
to record a copyright with Customs for import protection. 


Response: 


We agree. The conflict arose because Customs provided separate 
registration and enforcement procedures for foreign copyright own- 
ers, who often did not register their copyrights. It is no longer nec- 
essary, under our international copyright obligations, to treat for- 
eign claimants differently from domestic claimants. Therefore, ref- 
erences to the recordation of unregistered claims to copyrights or to 
separate registration or enforcement procedures for foreign copy- 
right owners have been deleted from proposed §§ 133.31, 133.32, and 
133.33. 


Comment: 


The proposal to change the time periods for copyright recorda- 
tions and renewals from 28 years to 20 years should be eliminated, 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 13/14, APRIL 8, 1987 


and the time period for initial copyright recordations should be ex- 
tended to at least 50 years. 


Response: 

We disagree. In the usual case, the popularity of a work diminish- 
es greatly after 20 years. Importations of unlawful copies of the 
work correspondingly diminish. To prevent Customs files from be- 
ing overloaded with active copyright recordations in cases where 
problems with infringing imports have ceased to exist, we chose 20 
years as the initial recordation period. We believe that this is an ad- 
equate period. It is consistent with our trademark provisions which 
have a similar 20-year initial recordation period. Also, having a 
20-year initial and renewal recordation period is easier to adminis- 
ter, and it is not burdensome upon copyright owners. 


Comment: 


Customs should not exercise its discretion to allow the return of 
infringing articles to the country of export, regardless of a finding 
that the importer had no reasonable grounds for believing that his 
actions constituted a violation of law. In all cases the infringing ar- 
ticles should be seized, forfeited, and destroyed, to prevent their 
continued illicit flow in international commerce. 


Response: 
Title 17, United States Code, section 603(c), expressly provides for 
administrative discretion in allowing infringing articles to be re- 


turned to the country of export in certain cases. We see no reason 
to thwart Congress’ intent to permit administrative consideration of 
the question of the importer’s innocence in importing infringing ar- 
ticles into the U.S. The commenter apparently is concerned that the 
return of infringing articles to the country of export would only en- 
courage subsequent attempts to reenter them. It is noted that Cus- 
toms keeps records of importer’s violations and would scrutinize 
any subsequent violation for evidence as to the importer’s knowl- 
edge that the articles are in violation of the copyright law. 


Comment: 


Customs should retain the present provisions of § 133.41, which 
prohibit the entry of articles bearing a false notice of copyright. The 
deletion of these provisions would be contrary to Congressional in- 
tent as shown in the statutory language of 17 U.S.C. 601-603, and 
the “Piracy and Counterfeiting Amendments Act of 1982,” 18 
U.S.C. 2318, signed into law by the President on May 24, 1982. 


Response: 

We disagree. Our examination of the relevant laws and legislative 
histories shows no clear Congressional intent to continue imposing 
import restrictions on articles bearing a false notice of copyright. 
There is a provision of the Copyright Law (17 U.S.C. 506(c)), which 
imposes criminal penalties on “any person who, with fraudulent in- 
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tent, places on any article a notice of copyright or words of the 
same purport that such person knows to be false, or who, with 
fraudulent intent, publicly distributes or imports for public distribu- 
tion any article bearing such notice or words that such person 
knows to be false * * *.” There is no language in the law, however, 
which indicates that Customs is primarily responsible for the en- 
forcement of this provision. It appears that enforcement is within 
the jurisdiction of the U.S. Attorney, to whom appropriate cases are 
referred by Customs for prosecution. 

The present text of § 133.41, therefore, is removed and § 133.41 is 
reserved. 

Further, a new paragraph (d) has been added to § 133.42 to state 
that in the event phonorecords arrive in the U.S. bearing counter- 
feit labels, Customs officers should consider referring the violation 
to the U.S. Attorney for possible criminal prosecution. 

In addition, the second sentence in present § 133.43(c)(3) is being 
deleted. The first sentence provides that if a copyright owner fails 
to file a written demand for exclusion and bond as required, de- 
tained articles shall be released to the importer and the copyright 
owner notified of this. The second sentence then provides that the 
district director shall withhold delivery of all further importations 
of the same article. 

This is somewhat illogical, since if the copyright owner is not con- 
cerned enough to file a written demand for exclusion and bond for 
one shipment, there would seem to be no point in Customs continu- 
ing to detain further importations of the same article. However, if 
the copyright owner provides a satisfactory explanation to Customs 
of why he failed to file a written demand for exclusion and bond, 
Customs may again detain the same article on suspicion of infringe- 
ment if further importations occur. 

Also, the definition of infringing copies or phonorecords, con- 
tained in § 133.42, is being modified to state that infringing copies 
or phonorecords are piratical copies or phonorecords. This is 
designed to make it clear that no change is intended from the prior 
copyright statute’s use of the term “piratical,” which applied to cop- 
ies or phonorecords made in contravention of the rights of the copy- 
right owner. 

After careful analysis of the comments received, and further re- 
view of the matter, it has been determined advisable to adopt the 
proposal, with some minor changes. It is noted that § 133.33(a)(2) 
was amended by T.D. 84-133, published in the Federal Register on 
June 28, 1984 (49 FR 26571), to reduce the number of likenesses 
which must accompany the application for recordation of a copy- 
righted work from 1,000 to 5. 


EXECUTIVE ORDER 12291 


These amendments do not meet the criteria for a “major rule” as 
defined by § 1(b) of E.O. 12291. They merely conform the Customs 
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Regulations to the Copyright Act of 1976. Accordingly, no regulato- 
ry impact analysis has been prepared. 


REGULATORY FLEXIBILITY AcT 


It is certified that the provisions of the Regulatory Flexibility 
Act, relating to an initial and final regulatory flexibility analysis (5 
U.S.C. 603, 604), are not applicable to these amendments because 
they will not have a significant economic impact upon a substantial 
number of small entities. Any economic impact flows directly from 
the Copyright Act of 1976 and not the conforming amendments. 


PAPERWORK ReEbDucTION ACT 


The collection of information requirements contained in §§ 133.32 
and 133.33 are subject to the provisions of the Paperwork Reduction 
Act (44 U.S.C. 3504(h)) and have been cleared by the Office of Man- 
agement and Budget (OMB). They were assigned OMB control num- 
ber 1515-0097, which was added to the list of OMB-approved con- 
trol numbers appearing in § 178.2, Customs Regulations (19 CFR 
178.2), as added by T.D. 85-53, published in the Federal Register on 
March 26, 1985 (49 FR 11849). 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


Lists oF SuBJEcTs IN 19 CFR Part 133 
Trademarks, Tradenames, Copyrights, Imports. 


AMENDMENTS TO THE REGULATIONS 


Part 133, Customs Regulations (19 CFR Part 133), is amended as 
set forth below. 


PART 133—TRADEMARKS, TRADENAMES, AND COPYRIGHTS 


1. The general authority citation for Part 133 is revised to read as 
follows: 


Authority: 17 U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1624, 48; (31 
U.S.C. 9701) 


2. Sections 133.31(a) and (b) are revised to read as follows: 


§ 133.31 Recordation of copyrighted works. 


(a) Eligible works. Claims to copyright which have been regis- 
tered in accordance with the Copyright Act of July 30, 1947, as 
amended, or the Copyright Act of 1976, as amended, may be record- 
ed with Customs for import protection. 

(b) Persons eligible to record. The copyright owner, including any 
person who has acquired copyright ownership through an exclusive 
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license, assignment, or otherwise, and claims actual or potential in- 
jury because of actual or contemplated importations of copies (or 
phonorecords) of eligible works, may file an application to record a 
copyright. “Copyright owner,” with respect to any one of the exclu- 
sive rights comprised in a copyright, refers to the owner of that par- 
ticular right. 

3. Section 133.31 is further amended by removing paragraph (c) 
and redesignating paragraph (d) as paragraph (c). 

4. Section 133.32 is revised to read as follows: 


§ 133.32 Application to record copyright. 


An application to record a copyright to secure Customs protection 
against the importation of infringing copies or phonorecords shall 
be in writing addressed to the Commissioner of Customs, Attention: 
Entry, Licensing and Restricted Merchandise Branch, Washington, 
D.C. 20229, and shall include the following information: 

(a) The name and complete address of the copyright owner or 
owners; 

(b) If the applicant is a person claiming actual or potential injury 
by reason of actual or contemplated importations of copies or pho- 
norecords of the eligible work, a statement setting forth the circum- 
stances of such actual or potential injury; 

(c) The country of manufacture of genuine copies or phonorecords 
of the protected work; 

(d) The name and principal address of any foreign person or busi- 
ness entity authorized or licensed to use the protected work, and a 
statement as to the exclusive rights authorized; 

(e) The foreign title of the work, if different from the U'S. title; 
and 

(f) In the case of an application to record a copyright in a sound 
recording, a statement setting forth the name(s) of the performing 
artist(s), and any other identifying names appearing on the surface 
of reproduction of the sound recording, or its label or container. 

5. Section 133.33(a)(1) is revised to read as follows: 


§ 133.33 Documents and fee to accompany application. 


(a) Documents. The application for recordation shall be accompa- 
nied by the following documents: 

(1) An “additional certificate” of copyright registration issued by 
the U.S. Copyright Office. If the name of the applicant differs from 
the name of the copyright owner identified in the certificate, the ap- 
plication shall be accompanied by a certified copy of any assign- 
ment, exclusive license, or other document recorded in the U.S. 
Copyright Office showing that the applicant has acquired copyright 


ownership in the copyright. 
* * * * * * 


* 
6. Section 133.34(b) is revised to read as follows: 
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§ 133.34 Effective date, term, and cancellation of recordation. 
* * * *” * * * 


(b) Term. The recordation of copyright shall remain in effect for 
20 years unless the copyright ownership of the recordant expires 
before that time. If the ownership expires in less than 20 years, rec- 
ordation shall remain in effect until the ownership expires. If the 
ownership has not expired after 20 years, recordation may be re- 
newed as provided in § 133.37. 

* * * 


Ba * * * 
7. Section 133.37 is revised to read as follows: 


§ 133.37 Renewal of copyright recordation. 


(a) Term of renewal. If a recorded copyright has a term which ex- 
ceeds the original 20-year recordation, continued Customs protec- 
tion may be obtained by renewing the recordation. The renewed 
recordation shall remain in effect for 20 years, unless the 
recordant’s copyright ownership expires sooner, in which case it 
shall remain in effect until the ownership expires. There is no limit 
to the number of times recordation of a subsisting copyright may be 
renewed. 

(b) Application for renewal. An application to renew recordation 
shall be made no later than 3 months before the date the recorda- 
tion then in effect expires. The application shall be in writing ad- 
dressed to the Commissioner of Customs, Attention: Entry, Licens- 
ing and Restricted Merchandise Branch, Washington, D.C. 20229. 

(c) Materials to be submitted with application. An application to 
renew Customs recordation shall include: 

(1) Proof that the recordant’s copyright ownership is valid. The 
proof required shall vary with the date that the work was first copy- 
righted, as follows: 

(i) Works in which copyright subsists on or after January 1, 1978. 
An affidavit signed by the recordant attesting to the continued va- 
lidity of the copyright, stating the date the copyright was registered 
with the U.S. Copyright Office, whether the author of the work is 
still alive and, if not, the date of his death, and any additional infor- 
mation that Customs may require of the recordant. 

(ii) Works under statutory copyright on December 31, 1977. If the 
copyright is still in its first term when recordation expires, a certifi- 
cate of registration issued by the U.S. Copyright Office or, if the 
copyright has been renewed, a certificate of renewal registration is- 
sued by the U.S. Copyright Office. 

(2) A statement describing any change of ownership or name of 
owner, in compliance with §§ 133.35 and 133.36, and any change of 
address of the owner. 

(3) Payment of a fee of $80. A check or money order shall be made 
payable to the U.S. Customs Service. 

(d) Untimely application. If the recordant fails to submit a renew- 
al application at least 3 months before the recordation expires, he 
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may not renew the recordation. The recordant shall be required to 
reapply to record the copyright in accordance with the procedures 
and requirements of §§ 133.32 and 133.33. 

8. The heading and text of § 133.41 are removed and § 133.41 is 
reserved. 


§ 133.41 [Reserved]. 
9. The heading and text of § 133.42 are revised to read as follows: 


§ 133.42 Infringing copies or phonorecords. 

(a) Definition. Infringing copies or phonorecords are “piratical” 
articles, i.e., copies or phonorecords which are unlawfully made 
(without the authorization of the copyright owner). 

(b) Importation prohibited. The importation of infringing copies or 
phonorecords of works copyrighted in the U.S. is prohibited by Cus- 
toms. The importation of lawfully made copies is not a Customs 
violation. 

(c) Seizure and forfeiture. The district director shall seize any im- 
ported article which he determines is an infringing copy or pho- 
norecord of a copyrighted work protected by Customs. The district 
director also shall seize an imported article if the importer does not 
deny a representation that the article is an infringing copy or pho- 
norecord as provided in § 133.43(a). In either case, the district direc- 
tor also shall institute forfeiture proceedings in accordance with 
Part 162 of this chapter, unless the article may be returned to the 
country of export as provided in § 133.47. Lawfully made copies are 
not subject to seizure and forfeiture by Customs. 

(d) Referral to the U.S. Attorney. In the event that phonorecords 
or copies of motion pictures arrive in the U.S. bearing counterfeit 
labels, Customs officers should consider referring the violation to 
the U.S. Attorney, Department of Justice, for possible criminal 
prosecution pursuant to the “Piracy and Counterfeiting Amend- 
ments Act of 1982” (18 U.S.C. 2318). This law provides a minimum 
fine of $25,000 or imprisonment for not more than one year, or 
both, for willful infringement of a copyright for commercial advan- 
tage, and a maximum fine of $250,000 or imprisonment for not 
more than 5 years, or both, where trafficking in counterfeit labels 
for phonorecords or copies of motion pictures or other audiovisual 
works is involved. 

10. The heading and text of § 133.43 are revised to read as 
follows: 


§ 133.43 Procedure on suspicion of infringing copies. 


(a) Notice to the importer. If the district director has any reason to 
believe that an imported article may be an infringing copy or pho- 
norecord of a recorded copyrighted work, he shall withhold delivery, 
notify the importer of his action, and advise him that if the facts so 
warrant he may file a statement denying that the article is in fact 
an infringing copy and alleging that the detention of the article will 
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result in a material depreciation of its value, or a loss or damage to 
him. The district director also shall advise the importer that in the 
absence of receipt within 30 days of a denial by the importer that 
the article constitutes an infringing copy or phonorecord, it shall be 
considered to be such a copy and shall be subject to seizure and 
forfeiture. ; 

(b) Notice to copyright owner. If the importer of suspected infring- 
ing copies or phonorecords files a denial as provided in paragraph 
(a) of this section, the district director shall furnish the copyright 
owner with a sample of the imported article, together with notice 
that the imported article will be released to the importer unless, 
within 30 days from the date of the notice, the copyright owner files 
with the district director: 

(1) A written demand for the exclusion from entry of the detained 
imported articles; and 

(2) A bond, in the form and amount specified by the district direc- 
tor, conditioned to hold the importer or owner of the imported arti- 
cle harmless from any loss or damage resulting from Customs de- 
tention in the event the Commissioner of Customs or his designee 
determines that the article is not an infringing copy prohibited im- 
portation under § 602 of the Copyright Act of 1976 (17 U.S.C. 602) 
(See Part 113 of this chapter). 

(c) Result of action or inaction by copyright owner. After notice to 
the copyright owner that delivery is being withheld for imported ar- 
ticles suspected of being infringing copies of his recorded copyright- 
ed work, the district direct or shall proceed in accordance with the 
following procedures: 

(1) Demand and bond. If the copyright owner files a written de- 
mand for exclusion of the suspected infringing copies together with 
a proper bond, the district director shall promptly notify the im- 
porter and the copyright owner that, during a specified time limited 
to not more than 30 days, they may submit further evidence, legal 
briefs, or other pertinent material to substantiate the claim or deni- 
al of infringement. The burden of proof shall be upon the party 
claiming that the article is in fact an infringing copy. At the close 
of the period specified for submission of evidence, the district direc- 
tor shall forward the entire file, together with a sample of the im- 
ported articles, and his views or comments, to the Commissioner of 
Customs or his designee, for decision on the disputed claim of 
infringement. 

(2) Infringement disclaimed or unsupported. If the copyright own- 
er disclaims that the specified imported article is an infringing copy 
of his recorded copyrighted work, or fails to present sufficient evi- 
dence or proof to substantiate a claim of infringement, the district 
director shall release the detained shipment to the importer and all 
further importations of the same article, by whomever imported, 
without further notice to the copyright owner. 
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(3) Failure to file demand or bond. If the copyright owner fails to 
file a written demand for exclusion and bond as required by para- 
graph (b) of this section, the district director shall release the de- 
tained articles to the importer and notify the copyright owner of 
the release. 

(4) Withdrawal of bond. At any time before transmittal of the 
case to the Commissioner of Customs or his designee for decision, 
the copyright owner may withdraw a bond filed in accordance with 
paragraph (b) of this section.Before returning the bond to the copy- 
right owner and release of the detained articles, the district director 
shall require the copyright owner and the importer to file written 
statements agreeing to hold Customs and the district director harm- 
less for any consequence of the return of the bond and release of the 
detained articles. After the withdrawal of a bond, the district direc- 
tor shall release importations of the same article by the same im- 
porter without further notice to the copyright owner. 

(d) Alternative procedure: court action. As an alternative to the 
administrative procedure described in this section, the copyright 
owner, whether or not he has recorded his copyright with Customs, 
may seek a court order enjoining importation of the article. To ob- 
tain Customs enforcement of an injunction, the copyright owner 
shall submit a certified copy of the court order to the Commissioner 
of Customs, Attention: Office of the Chief Counsel, Washington, 
D.C. 20229. In addition, if the copyright in question is not recorded 


with Customs, the copyright owner shall submit the $190 fee 
required by § 133.33(b) and, if the work is a three-dimensional or 
other work not readily identifiable by title and author, 5 photo- 
graphic or other likenesses reproduced on paper approximately 8” x 
10%” in size. 

11. The heading and text of $133.44 are revised to read as 
follows: 


§ 133.44 Decision of disputed claim of infringement. 


(a) Claim of infringement sustained. Upon determination by the 
Commissioner of Customs or his designee that the detained article 
forwarded in accordance with § 133.43(c)\(1) is an infringing copy, 
the district director shall seize the imported article and either insti- 
tute forfeiture proceedings in accordance with Part 162 of this chap- 
ter or, if the conditions prescribed by § 133.47 are met, permit the 
importer to return the article to the country of export. In either 
event, the bond of the copyright owner shall be returned. 

(b) Denial of infringement sustained. Upon determination by the 
Commissioner of Customs or his designee that the detained article 
forwarded in accordance with § 133.43(c)(1) is not an infringing 
copy, the district director shall release all detained merchandise 
and transmit the copyright owner’s bond to the importer. 

12. The heading and text of § 133.45 are removed and marked 
“reserved”. 
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§ 133.45 (Reserved) 
13. Part 133 is further amended by adding a new § 135.47, to read 
as follows: 


§ 133.47 Return of seized or detained articles to country of 
export. 

Articles seized or detained for violations or suspected violations of 
the Copyright Act of 1976 may be returned to the country of export 
whenever it is shown to the satisfaction of the district director that 
the importer had no reasonable grounds for believing that his ac- 
tions constituted a violation of the Act. If the district director is in 
doubt as to whether the articles should be returned, the matter may 
be forwarded to the Commissioner of Customs, Attention: Entry, Li- 
censing and Restricted Merchandise Branch, Washington, D.C. 
20229, for decision. 


§ 133.51 [Amended]. 

14. Section 133.51(b)(3) is amended by removing “Copyright Act 
(17 U.S.C. 16)” and inserting, in its place, “Copyright Act of 1976 
(17 U.S.C. 602, 603).” 

Micuaet H. Lang, 
Acting Commissioner of Customs. 


Approved: March 10, 1987. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 25, 1987 (52 FR 9471)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 133 


PROPOSED CUSTOMS REGULATIONS AMENDMENT RELAT- 
ING TO NOTIFICATION TO COPYRIGHT OWNERS OF LAW- 
FULLY MADE COPIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to provide for notification to copyright owners of the impor- 
tations of lawfully made copies or phonorecords of the copyright 
protected work. This proposal results from provisions of the Copy- 
right Act of 1976, which authorizes the Secretary of the Treasury to 
prescribe regulations under which any person claiming an interest 
in the copyrighted work may, upon payment of a specified fee, re- 
ceive notification from Customs of any importation of articles that 
appear to be copies or phonorecords of the copyrighted work. 


DATE: Comments must be received on or before May 26, 1987. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to, and inspected at, the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Samuel Orandle, En- 
try Procedures and Penalties Division, (202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The copyright law of the U.S. was substantially revised by the 
Copyright Act of 1976, Pub. L. 94-533, 17 U.S.C. 101-810 (“the 
Act”), effective January 1, 1978. Several provisions of the Act di- 
rectly affect procedures of the Customs Service relating to 
copyrights. 

Section 602(a) of the Act provides that the importation of copies 
or phonorecords of a copyrighted work, that have been acquired 
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outside the U.S. and are intended for distribution inside the U.S. 
without the authority of the copyright owner, with certain excep- 
tions, constitute an infringement of the exclusive right of the copy- 
right owner to distribute copies or phonorecords, under § 106, and is 
actionable under § 501. Section 602(b) states that where the making 
of the copies or phonorecords would have constituted an infringe- 
ment of copyright if this title had been applicable, their importation 
is prohibited. However, in a case where the copies or phonorecords 
were lawfully made Customs has no authority to prevent their im- 
portation. In either case, the Secretary of the Treasury is autho- 
rized to prescribe, by regulations, a procedure under which any per- 
son claiming an interest in the copyright in a particular work may, 
upon payment of a specified fee, be entitled to notification by Cus- 
toms of the importation of articles that appear to be copies or pho- 
norecords of the work. 

To conform to the revised copyright law, by notice published in 
the Federal Register on July 7, 1983 (48 FR 31245), Customs pro- 
posed several amendments to Part 133, Customs Regulations (19 
CFR Part 133), relating to trademarks, tradenames, and copyrights. 
However, no amendments were proposed to provide notification to 
copyright owners of the importation of articles that appear to be 
copies or phonorecords of their works. The reasons for this omission 
were: 1) notification of unlawfully made infringing copies (piratical 
copies) would be unnecessary since these copies are either seized, 
forfeited, and destroyed by Customs, or ordered returned to the 
country of export, and therefore they are not a threat to the US. 
copyright owner; and 2) although lawfully made copies may be a 
threat to the U.S. copyright owner, there was thought to be little 
demand by copyright owners for notification of these imports. 

Some of the comments received in response to the proposal, how- 
ever, requested that the final revised copyright regulations include 
such a notification provision. 

We therefore propose that § 133.41, Customs Regulations (19 CFR 
133.41), be amended to provide for notification of lawfully made cop- 
ies or phonorecords, to copyright owners who request such service 
at the time of their recordation of the copyright or at any time 
thereafter. Initially, the fee of $190 paid by the copyright owner for 
import protection would cover this service. However, if the proposal 
is adopted, Customs plans to conduct a feasibility study to deter- 
mine if a separate fee should be imposed on those copyright owners 
who request notification, and the amount of the additional fee, if 
any. 

Requests for notice to copyright owners when piratical copies are 
seized will not be honored inasmuch as these infringing copies are 
either seized, forfeited, and destroyed by Customs, or ordered re- 
turned to the country of export, and therefore they are not a threat 
to the U.S. copyright owner. 
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CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552) and § 1.4, Treasury De- 
partment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regu- 
lations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that, if adopted, the proposed 
amendment will not have a significant economic impact upon a sub- 
stantial number of small entities inasmuch as it will affect only 
those U.S. copyright owners who record their copyrights with Cus- 
toms and request lawfully made copies notification and those U.S. 
importers involved in the importation of lawfully made copies. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


List oF SuBJects IN 19 CFR Part 133 
Trademarks, Tradenames, Copyrights, Imports. 


PRoposED AMENDMENT 


It is proposed to amend Part 133, Customs Regulations (19 CFR 
Part 133), as set forth below. 


PART 133—TRADEMARKS, TRADENAMES, AND COPYRIGHTS 


1. The general authority citation for Part 133 would continue to 
read as follows: 


Authority: 17 U.S.C. 101, 602, 603; 19 U.S.C. 66, 1624, 48; (31 
U.S.C. 9701). 


2. It is proposed to revise the heading and text of § 133.41, to read 
as follows: 
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§ 133.41 Lawfully made copies. 


(a) Notification to copyright owner. Copyright owners may ask to 
be notified of the importation of lawfully made copies or pho- 
norecords when making application to record their copyrights or at 
any time thereafter. The notice to copyright owners should include 
the name and address of the importer or consignee, a description of 
each copyright protected article in the shipment, and the quantity 
being imported. 

(b) Detention not authorized. In a case where copies or pho- 
norecords are lawfully made, Customs has no authority to prevent 
their importation. Accordingly, lawfully made copies or pho- 
norecords shall not be detained for violation of the Copyright. Law. 

MicHaEL H. LANE, 
Acting Commissioner of Customs. 


Approved: March 10, 1987. 
Francis A. KEatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 25, 1987 (52 FR 9498)] 
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